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N E Colorado Cellulai, Inc d/b/a Viaeio Wireless (“Viaero”), by its attoineys, hereby 

submits these Reply Coiiinients pursuant to the scliedule set foi,tli in  the Commission’s PirDlic 

Notice.’ 

1. INTRODUCTION 

in its Petition, Viaeio requested the FCC’s concuirence with the pioposal by the 

Nebraska Public Service Coiiiinission (“NPSC”) to redefine the service areas of seveial ruial 

ILECs in Nebraska such that each wile center of the affected ILECs is reclassified as a separate 

service area Viaero’s Petition deiiionstiated that redefining i u i  a1 IL.EC service areas in this 

Pihlic Notice, “The Wireline Competition Bureau Seeks Comment on a Petition to Redefine Certain I 

Service Areas of R.uia1 Telephone Companies in the State ofNebrasltn,” CC Docket No 96-45, DA 06-1 17 (re1 Ian 
20, 2006) (“Ptiblic Nolice”) 

See Petitioii for Commission Agreemelit in Redefining the Service Areas of R.ural Telephone Companies in z 

Nebtaska, CC Docket No 96-45 (filed Dec 27, 2005) (“Petition”) at pp 1-2 



iiianner is necessary to fulfill the intent of the NPSC, which found Viaero’s designation 

throughout its requested ETC service area to be in the public i~iterest.~ Viaero also demonstrated 

that the proposed redefinition fully takes into account the recomiiiendations of the Federal-State 

Joint Board on IJniversal Service, as required by 47 1J.S C 5 214(e)(5).4 This sliowiiig included 

a11 analysis of relative population densities demonstrating that no cream-sltimming will result 

froin the proposed 

Petition left no doubt that the NPSC’s public interest analysis and ETC service area definition 

were fully consistent with the FCC’s Viigiriia Cellirlar and Higlilnrirl Celltilal- decisions, as well 

as the March 17, 2005, ETCXeyoIt arid Order,’ 

In short, the Petition and the NPSC’s order attached to the 

In response to the Comiiiission’s Public Notice, no party objected to the proposed 

redefinition or questioned the sufficiency of tlie Petition under the Commission’s rules and 

policies. Instead, the only comments, submitted jointly by the Nebraska Rural Independent 

Companies (“Nebraska Companies”), contained a collection of lion-issues, iiicluding a 

suggestion that the Commission should “acknowledge” the “proper retention of jurisdiction over 

Viaero by tlie [NPSC] as an additional E.TC” and the “limited nature” of tlie proposed 

redefinition. The Coinmission should reject the Nebraska Companies’ request for action as 

unnecessary and unwai~anted, and pe~niit tlie requested redefinition to take effect witliout fuitlier 

action 

Stern’ a t p  8 

See id at pp 8-13 
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Virghrio Cellrrlnr, U C ,  19 FCC Rcd 1563 (2004) (“Virgiriki Ce//rr/nr”); Highlnrrd Ce//rr/or, IJK , 19 FCC 
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Rcd 6422 (2004) (“Hig/r/arid Cel/ir/ni”); Federal-Stnte .Joinr Boor d OJJ Urriiwsd Service, Repor t nrrd 0, C ~ J :  20 
FCC Rcd 6371 (2005) (“ETC R ~ p o ~ t  f lJ ld  Order”) 
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11. REPLY TO THE NEBRASKA COMPANIES’ COMMENTS 

A. There is No Need for the Commission to c‘Aclcnowledge” Anything in Writing. 

The Nebraska Companies ask for the Commission to take action that is not necessary or 

wairaiited under the Commission’s rules. Specifically, tlie Nebraska Companies request that, 

“should the Coiinnission find that tlie Viaero Petition is consistent with Section 54.,207(c) of the 

Commission’s Rules (see 47 C.F.R. fj 54.207(c)),” the Commission “ensure that its conclusions 

properly reflect the limited nature of Viaero’s request and the proper retention of jurisdiction 

over Viaero” by tlie NPSC.’ 

According to tlie plain language o f  the cited rule, there is no basis or need for the action 

requested by the Nebraska Companies. Specifically, in the event the Coinmission concludes that 

the proposed redefinition satisfies the requireinents set forth in Section 54.207(c) of the 

Commissioii’s Rules, approval of the proposed i.edefinition is accomplislied nrrtoiiznticnZlJ~ upon 

the expiratioii of the 90-day period following the Public Nolice See 47 C.F.R., 0 54.207(c)(3)(ii). 

No findings, conclusions, acltnowledgments, 01 any other writings are provided for in the process 

that gives effect to a redefinition proposal. 

No party has suggested that Viaero’s Petition or the NPSC’s proposed redefinition fails to 

satisfy Section 54.207(~)(1). Moreover, as discussed below, there is no need for a written 

clarification, notwithstanding attempts by the Nebraska Companies to sow “confusion.” 

Accordingly, the proper result under the Commission’s Rules is for tlie proposed redefinition to 

talte effect automatic ally.^ 

Nebraska Companies’ Comments at pp 1-2 7 
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B. There is No “Confusion” About the Scope of the Proposed Redefinition. 

The Nebraska Companies incoiTectly suggest that the scope of the pioposed iedefinition 

needs claiification because of the possibility of “confusion” about the effect on niral ILEC study 

aleas and “obligations ” In paiticulai, the Nebiaslta Companies imply that the proposed 

redefinition should not affect the way that each Nebiaslta Company’s study area is “used foi 

purposes or its and any other ETC universal service disbursements.”R 

Nothing in Viaero’s Petition suggests that the proposed redefinition wiII affect the 

inaiiner in  which support is disbursed to the Nebraska Conipaiiies 01 otliei ETCs. Indeed, 

Viaera’s Petition stated that: 

Defining the service area in  this manner will in no way impact the 
way the affected rural IL.ECs calculate their costs, but is solely to 
enable Viaero to begin receiving high-cost suppoi-t in those areas i n  
the same niaiiner as the ILECs. Rural ILECs may continue to 
calculate costs and subinit data for purposes of collecting high-cost 
support in the same nianner as they do now.9 

The Commission reached siniilai conclusions in its order designating Vugurtn Celldm as an 

ETC I ”  There been no suggestion that redefinition would affect support to ILECs or otheiwise be 

inconsistent with loiigstandiiig FCC piecedent that redefinition of service areas has nothing to do 

with how suppoit is piovicled to lLECs 

The inanner of calculating and disbuising support is not determined by the redefinition 

process, but by other portions of the Commission’s Rules - foi example, the rules goveiiiing the 

disaggiegation and targeting of support See 47 C F R 5 54 315 Soiiie Nebraska Companies 

I d  a t  p 2 

Petition at p 12 

I’ityirrin C‘d / i ( /o r ,  sifpro, 19 FCC Rcd at I583 (“Ow decision to iedefine the service areas does not modify 
the existing rules applicable to rural telephone companies for calculating costs on a study area basis, 1101, as a 
practical matter, the manner in which they will comply with these iules ”) 
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have alieady talteii advantage of the FCC’s disagglegation rules, and have moved high-cost 

support out to high-cost wire centers. Redefinition will not affect those disaggregation plans, For 

those Nebraska Companies that declined to disaggregate skipport below the study-area level, 

redefinition will not coinpel them to use something other than the study area as the basis for 

calculatiiig and receiving support. Any Nebraska Company that feels its disaggregation plan 

reqiiires modification is free to propose a new plan to the NPSC at any time. 

Accordingly, it is clear froin the Commission’s Rules and Viaero’s Petition that ILECs’ 

obligations will be unaffected, a point that needs no clarification. 

C. The Commission Does Not Need to “Aclcnowlcdge” the NPSC’s Continuing 
Jurisdiction Over Viaero or Any Other ETC. 

The Nebraska Companies request that the Commission “acknowledge” the NPSC’s 

oiigoiiig,jurisdictioii over Viaero i n  a way that “reflects the proper oversight reflected in the 

Order.”” We do not see how any such “acluiowledgiiient” is necessary. Nothing in tlie service 

area redefinition process affects a state commission’s ,jurisdiction over any carrier. According to 

the Act, a state commission has jurisdiction over a carrier’s request for E.TC status uiiless it 

makes an “affirmative statement” that it laclts jurisdiction to perform the designation, in which 

case tlie FCC assumes jurisdiction and considers the petition under Section 214(e)(6) of the 

Act.” No such statement was made, and the NPSC performed the designation pursuant to its 

jurisdiction uiider Section 214(e)(2) of the Act. At no point during or after the designation 

proceeding did the NPSC relinquish its autliority to grant ETC status or to oversee Viaero’s 

Nebraska Companies’ Comments at p 3 I1 

Fedeinl-Stnte ./oilit Bowd on Uiriiesnl Selldce. hvmotit lg Deplo,]oiierit and S116,so i6ersl1ip in  Lliiser iml 12 

orid Uiider,ser i d  A I  ens, lt~clim‘rrrg TI ibol r ind I I I S I I I ~  A I  cas, Titd/ili Repor t nird 01 der, n ~ r d  h i 1  t11er Notice of 
P ~ o [ ~ o s ~ d X i i I ~ ~ ~ i ~ i X . i ~ ~ g ,  15 FCC Rcd 12208, 12264 (2000) 
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compliance with all applicable ETC  requirement^.,'^ Tliere is simply no need to make a 

pronouncement on this point 

111. CONCLUSION 

Viaero’s Petition fully satisfies tlie FCC’s rules and policies regarding service area 

redefinition. The relief proposed herein is exactly tlie same in all material respects as that granted 

by the FCC and state commissions to numerous other carriers throughout tlie country, aiid tlie 

FCC is well within its authority to grant its prompt concurrence. No party has challenged the 

analysis presented in tlie Petition, or even alleged tliat it does not satisfy tlie Commission’s rules. 

Rather, tlie only comments were by companies asserting tlie possibility of confusion over issues 

that are covered clearly and in  their entirety by the Petitioii and tlie FCC’s rules and orders. Far 

fiom generating “conTusion,” Viaero’s proposed redefinition is clearly delineated in tlie Petition, 

and no clarificatioii or written acluiowledgnient is warranted. Accordingly, Viaero requests that 

tlie Commission allow tlie proposed redefinition to take effect without ftirtlier action 

Resoectfullv submitted. 

. ,  H a / / - ,  
David A LaFuiia 
Steven M. Cliernoff // 
L,ukas Nace Gutierrez & Saclis, Chartered 
1650 Tysons Boulevard 
Suite 1500 
McLean, VA 22 102 

Attorneys for: 
N E. Colorado Cellular, Inc. cilbia Viaero Wireless 

February 2 1, 2006 

See In the Matter of the Commission, on its own motion, seeking to amend Title 291, Chapter 5 ,  
Telecommunications Rules aiid Regulations, to add rules for designating eligible telecomn~unications carriers i n  
Nebraska for the purpose of receiving federal itniversal service support, Certificate of Adoption (NPSC, Sept 21, 
2005) (adopting as rules, with minimal modification, tlie FCC’s guidelines applicable to the designation and 
receitification o l  E,TCs, including wireless E.TCs) 
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CERTIFICATE OF SERVICE 

I, Donna L. Brown, a secretaly in  the law office of Lukas, Nace, Gutierrez & Sachs, 
hereby ceitify that I have, oii this 21" day of February, 2006, sent a copy of the foregoing Reply 
Comments of N.E. Colorado Cellular, Inc. d/b/a Viaero Wireless via e-mail to: 

Alexander Minard, Esq 
Federal Communications Coininissioii 
Wireline Competition Bureau 
445 IF Street, S.W. 
Washiiigton, D.C. 20054 
alexander.miiiard~,fcc.IZov 

Dana Shaffer, Esq. 
Federal Communications Coiinnissioii 
Wireline Competition Bureau 
445 12'" Street, S.W, 
Washington, D.C. 20054 
dana.sliaffer(iii,fcc.pov 

Mark Seifert, Esq. 
Federal Coiiiniunicatioiis Coininissioii 
Wireline Coiiipetitioii Bureau 
445 12"' Street, S.W, 
Washington, D.C. 20054 
Iiiaik.seifert~fcc.oov 

Carol Poiiipoiiio, Esq. 
Federal Coiiimuiiicatioiis Coinmission 
Wireline Coinpetitioii Bureau 
445 12'" Street, S.W. 
Washington, D.C,  20054 
carol.DomDoiiionfcc.~ov 

Andrew Pollack, Executive Director 
Nebraska Public Service Coinmission 
1200 N Street, Suite 300 
Lincoln, NE 68509-4927 
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